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American Association for the Advancement of Science

Dear Dr.

Thank you for agreeing to participate in Court Appointed Scientific Experts (CASE), ademondtration
project of the American Association for the Advancement of Science (AAAYS). This innovetive project
isintended to asss federd trid judgesin identifying highly qudified scientists and engineersto serve as
court-gppointed experts in cases where the judge believes that assistance or information beyond the
traditiona, adversaria method will serve the interests of a complete, balanced and objective perspective
on science and technology issues. | am pleased that the AAAS will serve asthe link between the
federd judicary and the scientific/engineering communities.

Scientific and technical issues are increasingly important in federd litigation. In addition, federd judges
have a“ gatekeeper” role to assure that scientific and technologica evidence is based on scientifically
vaid and rdevant reasoning and methodology. In certain cases, input from a highly quaified, court
gppointed expert may be hepful to the court in reaching decisions that are sound in science.

While federd judges have long had the authority to appoint experts, there has been no ready resource
to which they could turn. CASE provides an inditutiond link between the judiciary and the scientific
community by identifying highly qualified scientists as potentia court appointed experts.

This handbook is intended to provide you with information about CASE, the court system, the types of
assistance that court gppointed experts can render, and the independent eva uation being conducted by
the Federa Judicia Center. If you have any questions, please contact Deborah Runkle, the Project
Manager, a 202-326-8964. Again, thank you very much for your participation. It isavauable public
service.

Sincerdly,

Pamda Ann Rymer
Chair, Project Advisory Committee
Court Appointed Scientific Experts



Purpose of the Handbook for Experts

This handbook isintended to assst experts who have been appointed by the court to serve as an expert
for the judge trying the case. Because these experts have been recommended to the judge by the
American Asociation for the Advancement of Science's Court Appointed Scientific Experts (CASE)
project, many of them may have little or no familiarity with the structure and procedures of civil litigation
in American courts. This guide provides background on the litigation process, in generd, aswell as
explanations of specific agpects of litigation, such as depositions and testimony, and advice on how to
fulfill the duties assigned by the court.

The Handbook was prepared with the assstance of CASE’s Education Subcommittee and

with the advice of the CASE Advisory Committee. A list of the members of these committees, aswell
as CASE daff, can be found at the end of the Handbook.
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I. THE AMERICAN ASSOCIATION FOR THE
ADVANCEMENT OF SCIENCE

The American Association for the Advancement of Science (AAAYS) isthe world' slargest generd
scientific and engineering society. Founded in 1848, AAAS has approximately 140,000 individud
members and close to 300 affiliated scientific and engineering societies and academies of science. Well
known as the publisher of Science, we have an active program agenda that pursues the Associaion’s
dedication to improving the effectiveness of science in the promotion of human welfare and have long
been in the forefront in addressing a broad range of issues in science policy and science education.
Working cooperatively with the American Bar Association since 1974, AAAS has become aleader on
issues at the intersection of science and the law.

[1. COURT APPOINTED SCIENTIFIC EXPERTS (CASE)
A. HISTORY AND GOALS

Asjudgesincreasngly ded with the chalenges of litigation that present complex scientific
guestions, many express concern regarding the objectivity and reliability of parties experts. In a1998
survey of federa judges conducted by the Federal Judicia Center (FJC), the education and research
arm of the federa judiciary, judges were asked about problems associated with experts. “Experts
abandon objectivity and become advocates for the side that hired them” was the most frequently cited
problem.

One way in which this problem can be addressed is through more frequent use of court appointed
experts. Federd judges have long had the inherent authority to appoint their own advisors and
sometimes use this authority. In 1975, Congress codified this provision when it revised the Federal
Rules of Evidence. At that time, it adopted Rule 706, which provides judges the authority to appoint
their own experts, even without the consent of the parties. A 1993 survey conducted by the FIC
demonstrated that most federal judges (87 percent) believed that in some cases it would be useful to
gppoint their own expert. Nevertheless, only 20 percent of the judges had ever appointed an expert.
One reason for this disparity is that judges wishing to gppoint an expert lack a procedure for locating
scientists who are both independent and knowledgeable. Perhaps for that reason, judges responded
favorably to the notion that it would be useful if scientific societies would assist the court in identifying
suitable individuas. Thisideais consonant with the FIC's Manual for Complex Litigation, Third
Edition’s call for “professona organizations and academic groups’ to assist the courts by providing
“qudified, willing, and available persons.”



More than a decade ago, AAAS began to study ways in which it might help courts meet the
chalenge of addressing the complex scientific, medica, and technical issues they faced. In 1988, the
Carnegie Commission on Science, Technology, and Government was established to study the
mechanisms by which each branch of government incorporates scientific and technologica knowledge
into its decisons and to propose improvements in process and organization. In 1990, the Commission
asked AAAS to contribute to its study by recommending ways in which scientific and engineering
societies could help improve the scientific advice available to the federa courts. AAAS gppointed a
specid task force to respond to this charge. The task force included representatives from the legal
community, aswell as from scientific and engineering societies.

The task force' s September 1991 report recommended the implementation of a demonstration
project to test the feasibility of establishing a coordinating mechanism that would respond to requests
from federd judgesto identify scientists and engineers who could serve as court gppointed experts. In
itsreport on Judicia and Regulatory Decison Making, the Commission “encouraged and supported a
project of the ABA/AAAS Nationd Conference of Lawyers and Scientists to develop mechanisms that
would engble the scientific community to identify potentid expert witnesses.”

AAAS followed through on the recommendation by meeting extensvely with federd judges,
attorneys from the plaintiffs and defense bars and from academia and the federd government; and
scientists and engineers. AAAS heard diverse views and perspectives, but there was substantial support
for ademondration project from the federa judges, while the scientists and engineers expressed
confidence that their colleagues would cooperate in implementing a project of thistype.

Concurrent with these activities, opinions issued by the Supreme Court reinforced the need for
court gppointed experts. Specificaly, inits 1993 decison in Daubert v. Merrell Dow
Pharmaceuticals, Inc., the Court found that where scientific expert testimony is proffered, the tria
judge “must make a preiminary assessment of whether the testimony’ s underlying reasoning or
methodology is scientificaly valid and properly can be gpplied to the facts at issue.” The Court made
passing reference to the use of a court appointed expert to assis the judge in this task, noting that “Rule
706 alows the court at its discretion to procure the assistance of an expert of its own choosing.”

In the Court’ s subsequent 1997 decision in General Electric Co. v. Joiner, Justice Stephen
Breyer expanded on that reference in a concurring opinion. Quoting an amicus brief of the New
England Journal of Medicine, hewrote: “[A] judge could better fulfill his gatekeeper function if he or
she had help from scientists.  Judges should be strongly encouraged to make greater use of their inherent
authority. ..to appoint experts....Reputable experts could be recommended to courts by established
scientific organizations” AAAS was specificaly cited as an gppropriate organization to make such
recommendetions.

Finally, spesking at the 1998 AAAS Annua Mesting, on the occasion of the Association’s 150"
anniversary, Judtice Breyer fully endorsed the then proposed AAAS project, saying: “[AAAS has|
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offered their hdp. Wein thelegd community should accept that offer... The result, in my view, will
further not only the interests of truth but also those of justice.”

Despite the vitd role the judicid branch playsin American society, many scientists are reluctant,
even unwilling, to participate in judicid proceedings as an expert in judicid proceedings. This reuctance
may stem from the discomfort many scientists feel about the type of discourse that may occur in the
adversarid proceedings that mark the American style of litigation. Further, many scientists hold a
negative view of fellow scientists who earn most or dl of their income from serving as experts to
litigants. This reluctance is unfortunate because cases being heard in federd courts require the most
knowledgeable and objective scientific information to arrive at a principled resolution of mattersin
dispute.

This country’ s very best scientists and engineers often include public service as an essentid part of
their career respongbilities. Through CASE, AAAS hopes to persuade highly respected scientists and
engineersto offer their experience and expertise in resolving one of the most important societa
chdlenges of our times, the just resolution of disputes that may involve nove, complex, and emerging
aress of scientific sudy. CASE will enable judges to obtain highly qudified, objective, and independent
scientists and engineers o that the courts will have the best information before them and can resolve
these disputesin a principled and reasoned manner. One of our goasisto provide a service that judges
will find useful, as difficult technica disputes more frequently come before them.  Just asimportantly,
CASE a0 provides scientists and engineers with the opportunity to render a valuable public service
while maintaining the professona objectivity that is an important aspect of science.

B. PROJECT STRUCTURE

Recruitment and screening of experts CASE staff identifies experts on a case-by-case basisin
response to specific requests from judges. In addition to database searches, we cal on colleaguesin
scientific and engineering societies and educationa organizations. We have dready formed working
relationships with several such societies — including the Nationa Academy of Sciences, the Indtitute of
Medicine and the Nationd Academy of Engineering — and are forging more partnerships. These
societies stand ready to use their contacts and knowledge of their membersto assst us.

Additionaly, we have gppointed a distinguished Recruitment and Screening Pandl, congting of 26
individuas from avariety of scientific and technicd disciplines. These scientists and engineers not only
have extensive acquaintances within their disciplines but can dso cal on colleagues to recommend highly
quaified scientists for court gppointment. Additiondly, the Pand will help staff vet candidates whose
names come from other sources. It isimportant that we ensure that the names we forward to the court
are truly knowledgeable in the area of concern to the judge, are well regarded among their colleagues
and, equaly important, can communicate highly technica information to alay audience.

CASE attempts to provide judges with two or three names for every request. While staff
8



recommends experts, it is the judge aone who makes the selection.

Education of experts and judges. In addition to this Handbook for Experts, CASE d&ff has
prepared a Handbook for Judges. Because very few judges have ever used their authority to appoint
their own expert, that handbook offers suggestions that may be helpful in managing pretrid and tria
proceedings, thus enhancing the likelihood of a successful experience. Judges usng AAAS
recommended experts will aso receive a copy of the Handbook for Experts, so that they will be
familiar with the information made available to the experts.

Conflict of interest issues. In seeking "independent experts," CASE attempts to provide judges
with individuas disnterested in the outcome of the litigation a issue. A scientist qudified to be an expert
islikely to have existing opinions regarding the scientific issues in question. Therefore, the expert's
overriding god is not to approach the scientific issues in the case without opinion, but to be open-
minded and to educate the judge and/or jury on the issues while being independent of the case's
outcome.

Nevertheless, we screen potentia experts for obvious conflicts of interest. Not only do we ask
questions about employment history and financid interests, but we aso seek information about
affiliations with professiona societies or advocacy organizations that may have forma positions relevant
to the dioute before the court. Decisions on whether any particular situation congtitutes an
unacceptable bias or conflict are left to the judge.

It is equally important that, during the course of their service, experts gppointed by the judge do
not engage in professond activities that could compromise the appearance of disinterestedness essential
to their credibility. These Stuations may arise because scientigts often have a different view of what
conditutes a“ conflict” than that commonly used in judicid settings. CASE staff provides the experts
with generd guidelines and encourages the judges with whom we work to issue clear, written
instructions upon appointment of an expert.

Evaluation of project. Animportant aspect of Court Appointed Scientific Expertsisthe
evauation that will be conducted by the Federa Judicia Center, the education and research arm of the
federd judiciary. Part of the evauation will be quantitative and descriptive, and will answer such
guestions as the number of requests received, the types of cases and the kinds of experts sought, and
how the expertswere used. The quditative aspect of the evaduation will involve interviews with
individuas who have participated in CASE, including judges, experts, and project saff. This part of the
evauation will focus on how the project worked, where it succeeded, and what improvements can be
made in the process. Y our willingnessto play arolein this processis an important aspect of your
participation in the project.



[1l. THE CIVIL LITIGATION PROCESS
A. INTRODUCTION

Our court system adjudicates both civil disputes and crimina prosecutions. Because courts rarely
gopoint their own expertsin crimina cases, this discussion will be limited to civil litigation. (Note: often
the terms court and judge are used interchangeably. Thus, the statement “The court will decide”’
means the same thing as“ The judge will decide.”) Civil litigation occursin both state and federd courts,
but the vast mgority of cases are filed in state courts. The litigation processis governed by statutes and
rules adopted by legidatures and courts. While there are certain differences between the processin
date and federd courts, the basic e ements are the same. The purpose of this discusson is to introduce
you to those ements.

Although most cases are resolved by settlement and never reach trid, those cases that receive the
mogt attention are those tried in a contentious atmosphere. The American judicid system rests on the
premise that the interests of partieswill be best served — and the truth most likely found — through an
adversaria process. This means that each party will be represented by an attorney who will prepare
and present that party’ s case as effectively and vigoroudy as possible, with the judge playing an
essentidly passive role, somewhat like an umpire. Although many other countries use a system in which
judges play a more active role in the litigation, including making the find decision, our system developed
in the context of ensuring that al people can obtain aforceful presentation of thelr interests.

B. THE PRETRIAL PROCESS

Before discussing the pretrid process, it isimportant to stress again that only about five percent of
al civil casesfiled ever get to trid. Nevertheless, some of the stages discussed below are common to al
cases, even if they are settled or dismissed beforetrid. The following are descriptions of the
consderable activity that occurs before trid.

The complaint. A case beginswith thefiling of acomplaint, awritten document in which a
plantiff sates, generdly quite briefly, the dleged facts of hisor her clam. In this complaint the plaintiff
aleges some harm that has been done to him or her. The complaint isfiled in a court that has
jurisdiction of the case, that is, a plaintiff cannot smply file anywhere. Jdurisdiction refersto the court’s
authority to adjudicate a case.

Responsive pleadings. Once the complaint isfiled, the defense has to respond. It canfilean
answer in which it may deny what plaintiff dams and may dso rase certain legd defenses, such astha
the complaint was filed too late (called the “datute of limitations”). The complaint and the answer
(together cdled the pleadings) frame the dispute between the parties. The defendant can dsofilea
motion arguing that the court should dismissthe case on alegd ground. Normaly motions are decided
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by the court on the basis of the papersfiled by the parties and do not involve witnesses (though they
may require afidavits or declarations). There are many legd grounds for filing mations. The most
common mation is for summary judgment. Such a motion asserts that there are no disputed issues of
materid fact and that, given the law, the case can be decided by the judge without atrid on the facts.
The defendant may make such amoation where alega rule bars plaintiff’s case or where the evidence is
deficient in some criticd respect. The motion will be denied if the judge rgects the legd argument or
finds that the outcome depends on disputed facts that require atrid for decison. Motions for summary
judgment are more commonly made by defendants, but they are available to plaintiffs as well.

Defining and narrowing issues. As noted above, judges have begun to take a more active role
in managing litigation. In many courts, judges will hold pretrid or satus conferences early in the case,
often in chambers — the judge' s office — rather than the courtroom. The judge, by examining the
pleadings and questioning the lawyers, will attempt to define the controversy and narrow it by excluding
matters that do not need to be decided or that can be resolved by agreement. Increasingly, the matters
in dispute involve scientific or technical issues. In fact, these issues are often so important thet the
outcome of the litigation rests on their resolution. The judge will also chart the progress of the case by
setting schedules for the various events to occur, such as setting atrid date and atime limit on discovery
(see below) to ensure that the lawyers will prepare their case diligently.

Discovery. A mgor part of the pretrid process conssts of discovery, i.e., the process by which
the opposing parties obtain information from each other. Discovery is conducted in avariety of ways.
by interrogatories (written questions calling for written answers); requests for the production of
documents (enabling the requesting party to inspect the desired documents); and depositions (pretrial
examination of parties or witnesses). Discovery isimportant in the American legal system for severd
reasons. Firg, in order to be advocates for their clients, lawyers need to prepare for tria by accessto
information that is relevant to theissuesin dispute. When thisinformation is not publicly avaladle, the
discovery process ensures that it can be obtained by the opposing parties. Second, the discovery
process minimizes “surprises’ a trid that can undermine both the fairness and the efficiency of the
adjudication process. Findly, through discovery the parties can better assess the strengths and
wesknesses of thelr case, thereby promoting settlement rather than lengthy litigation.

C. COURT APPOINTED EXPERTS

Therole of expert witnesses in litigation generally. Ordinarily, witnesses are limited (under
Federd Rule of Evidence 701) to testifying about facts. what they know, experienced or observed.
With some exceptions, they are not permitted to express opinions. What distinguishes an expert
witness isthat (under Federd Rule of Evidence 702) he or she is permitted to testify to opinions on
scientific, technica or other speciaized mattersif

1. Thewitnessisqualified as an expert by knowledge, skill, experience, training or education,
and
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2. Such knowledge will assist the court or jury to understand the evidence and decide disputed
facts. That is, the knowledge is rdlevant to the matter under dispute.

Even if the expert meets these two criteria, a party may object to the testimony on the ground that
the opinions--and the bases for those opinions, such as studies or experiments—are not sufficiently
reliable to be admitted at trial. 1n a case known as Daubert v. Merrell Dow Pharmaceuticals, Inc.,
the U.S. Supreme Court ruled that the judge must decide this question of admissbility. The court will
consider a series of factors, such as whether the method used to reach the opinion has been confirmed
by tests and vaidated by peer review. If ajudge rulesthat the evidence is not sufficiently reliable, he or
she will not alow the evidence to be admitted, that is, ajury will not be presented with the evidence.
When ajudge makes the determination to alow evidence to be admitted, it does not mean that the
judge necessaxily finds that the evidence is convincing. 1t does mean that the judge regards the evidence
as aufficiently reliable to dlow it to be presented to a jury, which then makes the decison regarding the
merits of the evidence. The judge srole, as spelled out in Daubert, indicates that the role of American
trid judges has been evolving so that they play amuch more active role in the management of litigation
than has traditionaly been true.

Court appointment. While parties commonly will retain expert witnesses, gppointment of
experts by the court has been the exception rather than the rule. Whether such an gppointment will be
made will depend on whether the judge, on the basis of what he or she has learned about the case
during the pretrial phase, fedls the need for an independent expert. The court’ s gppointment, therefore,
tends to come later rather than sooner in the process. The main ements of Rule 706 of the Federal
Rules of Evidence, the authority judges usudly use to appoint an expert are;

The court may appoint an expert agreed on by the parties or one selected by the court;
The expert will not be appointed unless he or she consents to act;

The court will give the expert awritten statement of the expert’ s duties,

If the expert makes findings, the expert isto advise the parties of those findings;

Any party may take the expert’s deposition;

The expert may be called by the court or any party to testify at tria and will be subject to
cross-examination; and

7. The expert isentitled to compensation to be paid by the parties under order of the court.

oS gbkwpnE

The terms under which an expert is gppointed in any particular case will probably be specifiedina
court order and may vary somewhat from the specifics of Rule 706; the judge has certain inherent
authority and is therefore not bound drictly by the terms of therule. 1t isimportant for the expert to
review a proposed order, be certain that he or she understandsiit, and is satisfied to serve under it.

The functions of court appointed experts Court appointed experts may perform a number
12



of different functionsin litigation, including the following:

1. Serving asatrid witness Thisisthe traditiond role of the expert witness contemplated by
Rule 706. Herethe witnessis cdled by the court to testify to opinionsin accordance with
Rule 702, discussed above. When one of the parties disagrees with the expert’ s opinion,
that party will treat the expert as an adverse witness. (In legd jargon, such witnesses are
often referred to as hodile witnesses.)

2. Searving as an adviser to the court: The court may cal on the witness to andyze the evidence
and provide the court with expert advice on how to assessit. For example, the expert may
be asked to assist the judge in determining the reliability of studies underlying proposed
expert evidence for the purpose of ruling on a motion under Daubert, discussed above. Or
the expert may be asked to perform tests or conduct studies helpful to the court in
understanding evidence. Whatever the expert does for the court will be subject to
examination by the partiesin pre-trid depositions, and the parties may aso cdl the expert as
atrid witness,

3. Mediating settlement discussons: Experts may be called on to asss the parties in working
out terms of settlement involving complex problems. An example might be the settlement of
an antitrust case requiring sophisticated economic analys's of the consegquences of various
dterndive remedies.

4. Facilitating comprehension of the evidence: Experts have been gppointed to provide a
pretrid tutoria to the judge —and potentially aso to the jury after it has been selected —to
give an objective explanation of the basic dements of complex subject matter involved in the

litigation.

Limitations and responsibilities. Two important limitations apply to the work of the court
appointed expert. The firgt isthat the premise of the gppointment is not smply that the person is
qudified but also that he or sheisindependent. Being independent does not mean that the person lacks
opinions and judgments about the matter in litigation — such a person would not likdy qudify asan
expert. It does mean that the expert will be open-minded, indifferent to the outcome of the case and
will cal the shots fairly without regard to how they may affect one party or the other.

The other limitation isthat the person is cdled to provide expert services, not adecison of the
case. The expert' sroleisto facilitate the judge’ s and or jury’ s understanding of complex evidence so
that the fact finder may arrive a a sound decision.

Because the court appointed expert is identified as an independent expert, his or her opinions and
judgments may carry specid weight. In these Situations, juries may tend to discount opinions of party
expertsas biased. This places a specid responsbility on the court gppointed expert to ensure thet,
whether deliberately or inadvertently, his or her testimony or other statements in the case do not put a
thumb on one side of the scdle of justice. In other words, court gppointed experts must remember that
they have been asked to give opinions on a certain scientific or technical matter, not to decide who they
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think should win the case. The latter isadecison for the jury (or sometimes the judge).
D. THETRIAL

As noted, few cases go to trid; indeed, well over ninety percent are disposed of by motion or
settlement. Still, a court appointed expert may be asked to testify at atrial and should be prepared for
that possibility. Mogt civil casesaretried by juries. Inthe federa system, the Seventh Amendment
crestes abroad right to ajury trial and states generally grant asmilar right. Theright to atrid by jury is
a safeguard protecting basic human liberties and isahalmark of democracy in American justice. This
fact dominates the landscape of trids; it mandates a degree of formality that might not be as prominent in
cases where the judge done istrying the case. What follows isabrief description of atypical tria
process.

Shortly before the trid, the court will hold afind pretria conference and issue an order that
essentidly lays out the game plan for the trid: ligting the parties’ witnesses and exhibits, sating the
principa issuesto be tried, and addressing some of the adminigtrative and housekeeping details. On the
day of triad, agroup of potentid jurors, the venire, is brought into the courtroom for jury selection.
These potentia jurors are drawn a random from a database created from records of drivers licenses
and voter regigrationsin the area served by the court. Asjurors names are cdled, each is examined
briefly by the court and perhaps by the attorneys to determine whether the juror can serve fairly and
impartidly. The atorneysfor each side are then permitted to chalenge any juror for cause (i.e., an
appearance of partidity) and a certain number without regard to cause (these are known as peremptory
chdlenges). Eventudly ajury is sested, composed of anywhere from six to twelve plus one or two
dternates (depending on the jurisdiction and the anticipated length of the trid). The length of time
required to sdlect ajury depends on the anticipated length of trial and on how controversid the case; it
may take a couple of hours or days.

After the jury is seated, the attorneys give their opening statements, intended to outline what the
evidence is expected to show. The plaintiff then calsits witnesses for direct examination. The opposing
party may raise objections, ether to testimony or to exhibits offered as evidence. The court will decide
whether to sustain (uphold) or overrule the objection under the rules of evidence. Following the direct
examination, defense counsdl cross-examines the witness. Cross-examination ordinarily isintended to
undermine awitness' direct testimony. The opposing atorney may try to impeach awitness (attack his
credibility) by showing that he said or wrote something a some other time that contradicts his testimony.
The attorney may aso atempt to deflect the impact of the direct testimony by bringing up facts the
expert had not considered in reaching his or her opinion, or he may chalenge the vdidity of or support
for the expert’s underlying assumptions. More information about direct and cross-examination can be
found in Section V.

Cases in which expert witnesses participate will be complex and likely will involve issues foreign to
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the experience of the judge or juror. Helping the jury to comprehend these issues is, therefore,
extremely important. Judges and lawyers will generally make some effort to further the jury’s
comprehension by using tools such as visud ads, computer smulations and summary exhibits. The
expert witness should keegp in mind that the members of the jury may be completdy unfamiliar not only
with the technicd or scientific subject matter, but with the technical and scientific language, as well.
Experts should make an effort to present their testimony in away that the everyday citizen will
understand.

At the end of the plaintiff’s case, the defendant presents its witnesses and they are cross-examined
by plaintiff’s counsd. At the concluson of dl the evidence, thejury isingructed and the lavyers give
their closing arguments. Jury indructions are the way in which the court informs the jury of the rules of
law that control its decision. It isfor the jury to decide what the facts are from the evidence presented
but they must apply the law as the judge ingtructs them.  Jury ingtructions can be quite technica and may
take anywhere from a haf hour to severa hoursto read. They are based on the statutes and appellate
court decisons that declare the gpplicable law. The lawvyerswill have prepared proposed ingtructions,
and the court uses these proposdsin preparing itsfind verson. Mogt judges will give the jury acopy of
the ingtructions for reference during their deliberations.

Eventudly, the jury will return averdict. To find for the plaintiff, the jury must find thet the
plaintiff’s case has been proven by a preponderance of the evidence, i.e, that what plaintiff clamsis
more probably true than not; this standard differs from criminal cases requiring proof beyond a
reasonable doubt for a conviction. In federd courts, the verdict must be unanimous. In most sate
courts, three-quarters suffices. If the jury reports itsef unable to reach a verdict, the judge may give it
someindructionsto try again. But if it fails, the judge will declare amidtrid and, unlessthe parties sHtle,
the case will betried again.

The remainder of this handbook provides you with more detailed information on your role asa
court appointed expert.
V. FULFILLING YOUR DUTIESASA COURT APPOINTED EXPERT

Here are some pointers to assst you in fulfilling your role as a court gppointed expert. More
extengve discusson followsin Section V.

A. MAKE SURE YOU UNDERSTAND YOUR ASSIGNMENT

The court likely will have described your task in awritten communication to you. Before
embarking on this task, make sure you understand the following:

What is the substantive scope of the task? Some courts will have anarrow role in mind for the
15



court appointed expert, others a broader role. If you don’t understand the court’ s assignment, or the
assgnment does't make sense to you, this should be cleared up before you put substantid work into
the assgnment. Y ou should aso bear in mind that the parties’ experts will be conveying their own
opinions to the party that retained them. In some instances, judges have appointed pandls of expertsto
provide assstance to the court. Thismay be done when the issue before the court requires input from
scientigts representing more than one discipline.

What types of assignments may the court give you? Some courts may want you to conduct
extensve origina research; others may want nothing more than data anayses that will not require
research. 'Y ou may be asked to give your opinion on dl or part of the parties experts reports or
tesimony. You may be asked to criticaly review the existing literature on atopic. Some judges will not
initialy know exactly what services they require from you. It isimportant to communicate with the court
from the outset about how best to fulfill your assgnment.

What does the judge need to know about your expertise? Ininitid and subsequent
discussons with the judge (or with an atorney who isworking with you, see below,) be sure to carefully
inform the court of the scope of your expertise. The judge and/or attorney need to appreciate that
technica areasthat may gppear to fal under your discipline may, in fact, be beyond the bounds of your
own expertise. Do not offer opinions on subjects with which you may be conversant or familiar, but for
which you are not redly qudified as an expert.

What isthe time frame in which you will accomplish your task? Ask the judge what kind of
time commitment he or she expects you to make in completing your assgnment. Also ask about
deadlines and scheduling of depositions or other travel. Keep in mind that unanticipated events may
occur during litigation, so that the answers to these questions may change throughout the legdl
proceedings.

B. LEARNAND FOLLOW THE COURT’S GROUND RULES
The court will likely have rulesin the following aress

How should you communicate with the court? Some judges may want dl communications
between the two of you formdized in writing. Others may have amore informa system, dlowing for
telephone or persond contacts. Y ou should find out the court’ s preference and follow that system.

What other communications are acceptable? In generd, your assgnment should be treated in
confidence. Sometimes, though, it might be appropriate to discuss the matter with a colleague or with
members of your saff. The gppropriateness of such communications should be darified in advance with
the court. If the court approves such communication, your colleagues and/or staff should be advised of
the confidential nature of the discussons. 'Y ou should dso refrain from communicating with the parties,
their attorneys, or the experts retained by the parties unless the court authorizes such communicationsin
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advance.

What should be done with notes or other documents generated in the course of the
project? If the court instructs you to keep al documents generated in the course of the project, you
should, by al means, abide by the court’swishes. These documents may include handwritten notes,
computer drafts, “pogt-it” notes, and anything else you have produced in the course of your service to
the court. If the court has not given you any specific ingtruction regarding document retention, you
should follow your usud practice.

What are the deadlines? Any deadlines the court sets should be gtrictly followed. If aproblem
arises with meeting a deadline, that should be communicated as soon as possible to the court.

What work product does the court require? The court may request awritten report, but not in
al ingances. In addition, one or more of the partiesislikely to ask you to give a deposition. Following
this deposition, you may or may not be required to testify in court. These expectations should be
clarified & the outset.

How will you be paid? In return for your service to the court, you should expect to be paid.
The court, not AAAS, will provide this payment. Generdly, both parties will contribute to the payment
of your fees. If you have any particular concerns about how the court proposes to pay you, at what
rate, and a what intervas, you should not hesitate to communicate these matters to the judge.

Will you have an attorney? Asyou know, partiesto litigation hire atorneys to represent their
interests and to present their case. These attorneys, in turn, may employ expertsto assst themin
preparing their case and/or tetifying at trid. Although these atorneys represent the parties, not the
expertsthey have hired, it isin ther client’ sinterest that the experts be asssted in such matters as
preparing for depositions or trid. Y ou, however, will be employed by the court, not a party’ s attorney.

Until recently, courts have not made frequent use of their ability to appoint their own experts.
Therefore, not alot of guiddines exist regarding how the court should provide its expert with the
assistance and advice that is prevaent for party experts. In some cases, judges have appointed an
attorney to represent the court’s expert. In these ingtances, the atorney actualy represents the interests
of the court expert, and is not advocating a particular view of the dispute. These atorneys have
performed duties such as facilitating communications between the expert and the court, understanding
legal documents, and preparing for deposition and trid. However, the judge may choose not to appoint
an atorney for you, but instead may assist you as needed.

C. BEFORTHCOMING ABOUT CONFLICTSOF INTEREST

As acourt appointed expert, you will be presumed to have an objectivity and independence that
the parties expertslack. Infact, this objectivity isthe mgor reason for the judge to appoint an expert
ingtead of relying on the party-retained experts. During your involvement in the case, you should seek
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guidance from the court regarding the kinds of activities or Stuaionsthat could cal this objectivity and
independence into question. In addition, before the judge gppoints an expert, you will have completed a
AAAS questionnaire regarding conflicts of interest and potentia bias. See the more extensive discussion
below.

D. PREPARE A WRITTEN REPORT |IF REQUIRED

The court may ask you to prepare awritten report summarizing your findings and opinions on the
issues assigned to you. Before preparing this report, you should clarify the court’s wishes on the scope
and length of the report and whether citations, illustrations, charts and/or tables would be useful or
necessary. See the more extengve discussion below.

E. PREPARE TO AND TESTIFY IF NECESSARY

You may be asked to testify either in adeposition or at trid, or both. Although somewhat different
in their format and purpose, both of these are forma events where you will be sworn to tell the truth by
acourt reporter and will then be questioned by one or more atorneys. Whatever the format, any
testimony requires careful preparation. 'Y ou should be as knowledgeable about the materia asyou
were when you completed the written report. Some time may have passed since you wrote that report,
S0 be certain to thoroughly review the report’ s conclusions and opinions and the bases for them. You
can expect that the questioning attorneys will be thoroughly familiar with the report and will have done
their own independent research. Thus, you should be prepared for an informed, rigorous, and skeptical,
but usualy polite examination. See the more extensve discussion below.

V. BEING AN EXPERT
A. CONFLICTSOF INTEREST

What are conflicts of interest and why are they important?

In the context of expertsinvolved in litigation, a*“conflict of interex” is present whenever a
circumstance causes a reasonable person to question the ability of the expert to be objective in reaching
an opinion on acontested issue. An actud or percelved conflict will not necessarily disqudify an expert
from rendering an opinion and providing testimony concerning that opinion, but it is an gopropriate
subject for cross-examination. The following is anon-exclusve lig of some types of Stuationsinvolving
you, your spouse, or family members, which may pose an actud or perceived conflict of interest:

A past or present persond or financid relationship with any of the parties, their attorneys, or
other witnesses in the case (including persond friendships or close professond
relaionships, receipt of grants or gpplications for grants to any of the parties or closely
related entities, consulting or employment relationships, €c.);

Any direct or indirect financid interest in the outcome of the litigation, such as ownership of
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stock in a corporate party in the case;
Involvement as an expert retained by a party in litigation involving Smilar issues, or
Any other circumstance that might cause the expert's objectivity to be questioned.

Y ou have dready completed a questionnaire addressing these topics.

When a party or attorney sdects and retains experts, there is an inherent potentia biasin the
experts testimony because experts are more likely to be retained in the future if they express opinions
favorable to the party that has selected them. The principa reason judges use court appointed expertsis
to provide testimony free from such conflict. Because jurors may view court gppointed experts as more
independent and objective than experts retained by one of the parties, jurors may assume court
gppointed experts have more inherent credibility than party-retained experts. Additionaly, if potentid
conflicts or biases are disclosed up front, unwanted surprises that may pose problemsin the litigation
can be avoided. It is, therefore, of paramount importance that court appointed experts be asfree as
possible of conflicts of interest, and fully disclose any circumstances that might present even the
appearance of a conflict of interest.

When the court decides whether a particular circumstance presents a conflict of interest, thetest is
not whether the expert believes the conflict will affect his or her objectivity or credibility, but whether a
reasonable person — including a reasonable party to the litigation — might believe that the circumstance
could affect the expert's judgment and credibility. For example, an expert who had previoudy received
agrant from a corporation thet is a party to the litigation might be sncerely convinced thet this
circumstance would have no effect on his opinions. Similarly, an expert who had authored ajourna
editorid taking a position on a matter in controversy in the litigation might sncerdy be convinced that he
could objectively view the matter anew. In ether of these cases, however, thereis at least a perceived
conflict of interest, Snce reasonable people might view the expert's objectivity as being called into
question.

Credibility and impeachment evidence

One of the most important determinants of the outcome of atrid isthe jury's assessment of the
credibility, or believability, of the various witnesses. "Impeachment” evidence is evidence that rdatesto
the credibility of awitness, as opposed to evidence thet is directly relevant to the question at issuein the
caeitsdf. One of the means by which testimony of awitness may be impeached is by demongtrating
that the witness has some sort of aconflict of interest that might tend to bias him or her toward one Sde
of the case.

There are many casesin which what might at first gppear to be a conflict of interest isnot actudly a
circumstance that would tend to bias the withess. For example, the fact that years prior to the expert's
involvement in aparticular case, he or she had received ardatively smal grant from a party to the case
on an unrelated matter, and had not had a continuing relationship with the party, would probably not
cause any actud bias. However, what is a completely innocuous circumstance may gppear to be much

19



more snigter if full disclosureis not made at the beginning of the expert's involvement in the case.
Therefore, there should be full disclosure of dl circumstances that might be percaeived as posing a
conflict of interest, even if the expert is convinced that the circumstance has had no effect upon his ability
to objectively assess the issuesin the case.

Questionnaire and the necessity for full disclosure

CASE daff hasreceived your curriculum vitae and has provided you with a detailed questionnaire
seeking information concerning employment history, employment of immediate family members,
membership in professona or advocacy groups, financia relationships with entities that might be
litigants, research activities, publications, and public statements concerning controversa matters
potentidly relevant to a case in which you might be asked to testify. The purpose of the questionnaire is
to identify perceived or red conflicts of interest before your gppointment as an expert. This
questionnaire is designed to minimize the risk of an expert having to withdraw from a case after
appointment, or be subjected to a potentially embarrassing cross-examination concerning possible
conflicts of interest.

Updating questionnaire information and considerations regarding appropriate
professional activities during the course of the case

During the time that you are involved in a case, every effort should be made to avoid stuations that
would create an gppearance of a conflict of interest, including gpplications for grants from parties to the
case or for employment with parties to the case, public pronouncements on controversa metters at
issue in the case, etc. To the extent that conflicts—red or perceived — arise that are beyond your
control (such as your employer’ s receipt of amgjor grant from a party, or amember of your immediate
family’ s employment or investment with one of the parties), you should advise the court of the changein
circumstances as soon as possible. [n addition, mgor changes in the information disclosed in the
guestionnaire, such as a change in employment, should aso be disclosed as soon as possible, even if
these changes seem irrdlevant to your role in the litigation. Ask the court to ingtruct you on how to
convey updated information.

Allowable discussion concerning the subject matter of the testimony

There is no standard rule concerning the extent to which it is appropriate for a court appointed
expert to discuss the subject matter of his or her testimony with persons outside the formal setting of a
court hearing or adepostion. For example, while judges generaly discourage ex parte communicetions
(communications about case-related substantive mattersin the absence of attorneys for al of the
parties), there may also be exceptionsto thisrule. Furthermore, judges may have differing standards
concerning what types of contact are appropriate or inappropriate. Therefore, be certain that the rules
and requirements of the judge are clear to you. For example, you should know whether or not the
following types of contacts, among others, are considered appropriate:

Discussion of the case or its subject matter with other professonasin the field who have
not been retained as expertsin the case. (Such contacts might be very helpful, but they are
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potentialy problemétic, snce the other professionas with whom you hold such discussions
might have perceived or red conflicts of interest that would not have been disclosed to the
partiesin the case))

Discussion of the case or its subject matter with experts who have been retained by the
partiesin the case. (Such contacts might be helpful in darifying aress of agreement and
disagreement, but are subject to potentid disagreements about exactly what was said
during the discussion.)

Discussion of the case or its subject matter with persons who have knowledge of facts
relevant to the case, such asinvestigators, treating medical personnd, etc.

Discusson of the case or its subject matter with the attorneys involved in the case.
Conversations about housekeeping matters such as the scheduling of depositions are
generally not consdered to be a problem, but substantive discussions about the subject
matter of your testimony should generdly not take place without the attorneys for dl parties
being present. Even in the case of discussions concerning housekeeping matters, a record
should be kept of the nature of the contact.

If you think that one of the above discussions would be useful in fulfilling your assgnment, ask the
judge before going ahead. Additiondly, you should ask the judge to provide a written copy of his or
her rules regarding permissible contects.

B. EXPERT WITNESS REPORT

Nature of the report
Under the rules governing cases in United States Didtrict Courts, testifying experts retained by one
of the parties to the case are required to prepare, sign, and submit a report, which should contain:

acomplete slatement of al opinions the expert will give, and his or her basis and reasoning;
the data or other information the expert consdered in forming his or her opinions,

any exhibits the expert intends to use as a summary of, or support for, the opinions,

the expert’s qudifications, including alist of dl publications authored within the preceding
ten years,

the compensation to be paid for the expert’s study and testimony;

and aliging of any other casesin which the expert has testified, either at trid or by
deposition, within the past four years.

Although this rule does not directly apply to court gppointed experts, courts may require you to
submit awritten report of a comparable scope to those required from experts retained by a party.

AAAS project saff will encourage judges to give written, aswell as ord, ingtructions regarding
reports that are as specific as possible, and that address such issues as scope, length, whether citations
are required, and the use of graphs, charts, or other visuad aids. Be certain that the expectations of the
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judge concerning the report are clear. In addition, you should inquire as to expectations of the court
regarding the retention of documents. In most cases, experts are expected to retain, or request that the
court retain, al data and models relied upon by the expert until the case has been concluded. Notesthe
expert has taken while forming opinions generdly are not required to be retained; however, you should
maintain those notesiif it is your customary practice to retain them in the course of forming an opinion.
Any notes that you retain are discoverable, that is, you will be required to alow the parties to see these
notes, should they request to do so.

Reports should be written in such amanner that they are capable of being understood by the court,
the atorneys and an intelligent lay audience, dl of whom may lack scientific training. 1n some
jurisdictions, the jury may consider contents of the expert witness report, aswell asthe expert's
testimony, as admissble evidence. Even if the expert witness report cannot be considered as admissible
evidence, the attorney conducting cross-examination of the expert is permitted to ask the expert
questions about excerpts from the report. Thus, scientific terms and concepts that are likely to be
unfamiliar to alay audience should be explained, either in the body of the report or, if incluson in the
body of the report isimpracticable, in an gppendix submitted with the report.

Uses of the report
An expert'sreport isused in several ways. These include:

describing the scope and nature of the expert's likely testimony, so that the attorneys can
decide whether it is necessary to take the deposition of the expert;

encouraging resolution of the case short of tria, Snce athorough and persuasive report may
convince one or more parties that their position has weaknesses that they had not fully
appreciated;

providing the judge with an understanding of the scientific principles and issuesin the case,
s0 the judge will have a better basisto rule on pretrial motions to preclude expert testimony
offered by one sde or another; and

in those jurisdictions where such use is permitted, providing the jury with a more cogent
explanation of the expert's position than may be possible with traditional  testimony.

C. DEPOSITIONS

A “depogtion” isthe written record of awitness stestimony, under oath and with the opportunity
of cross-examination, but not in open court. A court reporter present at the deposition transcribes the
testimony. This transcript can be used later to examine the expert during the tria or in those cases
where the same expert participatesin other trias on related issues.

Purpose
There are two generd purposes for depositions: discovery and preservation of testimony. Because
mogt jurisdictions use discovery depositions more frequently, they will be dedt with in the most depth
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here. The party that has not retained the expert generally schedules a deposition taken for the purpose
of discovery. Inthe case of a court appointed expert, either party could schedule the deposition.

The attorney who has requested the deposition typically hopes to use the deposition to:

“flesh out” the detalls of the expert's opinions and the basis for those opinions beyond those
st forth in the expert's report;

develop information for potentid usein cross-examining the expert & trid;

determine whether there is a basis for moving to exclude the expert's opinions from
evidence, for example, that the expert is either not qualified or does not have avdid basis
for his opinions about the case; and

determine how well the expert expresses himsalf and how persuasve heislikely to be at
trid.

A deposition for preservation of testimony serves as a subgtitute for trid testimony, and is
generdly noticed, or requested, by the party who will be presenting the expert's testimony at trid. It is
generdly taken under circumstances where the expert may not be available to testify in person at the
trid.

Deposition Procedure

Notification. Occasiondly, the method used to notify an expert about an upcoming deposition is
through issuance of asubpoena. A subpoenawill be “served” (or ddivered) to the expert directly by a
U.S. Marshd or other law enforcement officid. While this may be unsttling, it is smply aformad
procedure for notifying an expert of the need to be present for the deposition. If you do receive a
subpoena, notify the court or an atorney who has been assigned to assist you, if appropriate.

Logistics. A deposition may be taken in any location, including an attorney’s office, the expert's
office, ahotel conference room, a court reporter's office, or (in rare circumstances) a courthouse.
Although the notice of deposition and subpoenawill list aparticular location, thisis frequently changed
by agreement of the witness and counsd if some other location or time is more convenient. Counsd for
al parties must receive notice of the deposition, and counsd for dl parties generdly attend unlessthe
subject matter of the deposition is clearly irrdlevant to the clams or defenses of one of the parties.
Counsel for al parties may participate in the questioning, and may object to questions of other counsd.
(In mogt jurisdictions, dthough severd attorneys may attend a deposition on behdf of asingle party, one
attorney must do dl of the questioning for that party.)

In addition to the attorneys and the person being deposed, a court reporter is generaly present to
adminigter the oath and transcribe the testimony. Depositions may aso be recorded by means of either
audio or video recording (or both), and a video operator may aso be present for that purpose. The
parties themselves (or representatives of corporate parties) may be present, and counsel may bring their
own expert with whom to consult during the deposition.
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Substance. The deposition may address any “rdevant” topic, with “reevant” generdly given a
broad definition. Questioning typicaly begins with the attorney who has noticed the deposition, and
continues until al atorneys have had an opportunity to question the witness. Questioning may cover:

The expert's background (including education, professond experience, publications,
memberships and officesin professond organizations, professiona or scientific awards, and
previous experience in litigation);

The methodology generdly used by expertsin this area of science;

The method by which the expert arrived a the opinions and conclusons contained in his or
her report (including the types of data collected, the methods of data collection and anaysis,
and the identity of any published sources or persons consulted);

The basis for the expert’s opinion;

Alternative explanations for the observed data and/or conclusions, and the degree of
uncertainty in the expert's conclusons;

If the expert has been ingtructed to retain documents and tangible objects that were
reviewed or generated (including draft reports, notes, correspondence, etc.), the notice of
deposition may direct the expert to bring them so that they can be examined and copied by
counsd;

The amount of the expert's compensation for preparation and testimony time on this matter,
and the amount of the expert's compensation for other expert witness or legd consulting
work, especidly work involving Smilar subject matter;

The names of standard or generdly accepted texts, journas or other published sourcesin
thefidd, or, more specificdly, whether a particular source is consdered “authoritative’” and
what is meant by thisterm;

The names of other personsin the field whom the expert would regard as leading
authorities; and

Whether the expert has read the reports of other experts in the case, the extent to which the
other experts are known to the person being deposed and the deponent’s opinion of the
professona qualifications of those experts, and the extent to which the expert agrees (or
disagrees) with the methodology and conclusions of other expertsin the case.

Preparation. The key to a successful and useful deposition is being adequately prepared.
Attorneys preparing to conduct a deposition often do sgnificant reading in the scientific or professiona
literature in the area, as well as consult with experts whom they have retained. Thus, the atorneys may
be very knowledgeable about the subject matter of the expert's report, particularly if they have tried
other casesin thisfield. Scientists who assume that atorneys will not have agood grasp of the materid
make a serious mistake.

Although the attorneys may be extremely knowledgesble about the specific subject matter of the
expert's report, that specific knowledge may not be accompanied by a broader understanding of the
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fiddd. Thus, questions may be based on isolated points that seem to be taken out of context, or may
ignore what the expert congders important principles in the scientific field. An expert should prepare for
adeposition with the same seriousness as preparing to defend a scientific paper before a skeptical
audience of professonasin the expert's own field, and aso should be prepared to explain what may
seem to be basic knowledgein that field.

The notice of deposition or subpoena may be accompanied by alist of types of documents or
other items (such as samples, photographs, or visud aids) that should be brought to the depodtion. Itis
important to read this list sufficiently in advance of the deposition so that the requested items may be
located and copied, if necessary, before the deposition. Otherwise, it might be necessary to reconvene
the deposition on another date if requested documents or other items exist and are not brought to the
depostion. Sometimesthe list of documents requested may seem overly broad in scope or the request
itself may seem vague. If S0, the expert may seek darification or communicate other problems with the
request by aerting the court or an atorney, where gppropriate, to the expert’ s concerns.

Conduct at the deposition. The most important advice to the deponent, or witnesswho will be
deposed, is to be certain to understand questions before answering them, and to make sure the answer
IS an accurate response to the question being asked. Mogt attorneys advise that if a question seems
confusing or unclear, it is entirely appropriate for the person being deposed to ask thet it be repeated or
rephrased. Also, it isimportant to immediately correct or clarify awrong or unclear answer. If the
deponent does not know the answer to the question, it is acceptable to say "I don't know." If an
attorney has been appointed to represent the expert at the deposition, it is entirely appropriate to ask
that attorney for advice about the procedure to be followed at the deposition.

It is especialy important for court appointed experts to be forthcoming and not to appear to be
withholding information that might favor one sde or the other. Court gppointed experts should provide
ther full perspective of the issues, including uncertainties or qudifications. It is aso important to be as
succinct as possible by staying focused and on topic.

It isthe task of the attorney conducting the deposition to probe thoroughly the basis for an expert's
opinions and to determine whether thereis abasis for effective cross-examination at tria. The style of
questioning used by attorneys at depositions varies widely, with some attorneys being conversationa
and others taking a more confrontationa or hostile gpproach. An expert being deposed should attempt
to maintain a professond demeanor at dl times, regardless of the style of the attorney doing the
questioning. If an attorney is being confrontational, an expert who responds in kind may cause his or
her own objectivity to be called into question by seeming to be as much of an advocate as the attorney.

Similarly, an expert who responds to a conversationd style of questioning by being more informa or
less precise than would otherwise

be the case, may be embarrassed when his or her answers are read back in the more forma setting of a
trid.
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The court reporter transcribing the depogition may well be unfamiliar with scientific or technica
terminology used in the deposition. Some witnesses find that it is useful to prepare alist of scientific and
technical terms that are relatively certain to arise during the course of a depodtion and giveit to the
court reporter, since this diminates the need for the reporter to interrupt the deposition to ask for the
gpelling of aword. It isaso important that al answers bein the form of aclear, loud verba response,
rather than anod of the head. It is aso important to recognize and resist fatigue, boredom, and
exasperation during the deposition. Experts who fed they need a break, should fed free to request one.

The deposition will typicaly end with the witness being asked whether he or she wishesto read
and sgn the deposition, or whether he or she wishes to waive that right. The purpose of reading and
sgning the depogtion isto be certain that the testimony has been accuratdly transcribed. Wheretime
permits, it istypicaly advisable to ask for the right to read and sign the deposition, rather than to waive
reading and sgning, sinceif reading and signing are waived, there is no way to correct errorsin the
transcript. Thisistrue of dl depostions, but because of the unfamiliarity of many court reporters with
scientific terminology, it is particularly true of scientific expert depositions. Any substantive changes to
the testimony may subject the witness to further depositions to explore the basis for the changes.

D. TESTIMONY

I ntroduction

The parties, viathe judge, may ask a court gppointed expert to testify as awitness a a deposition,
during ahearing, or a trid. (The parties very likely will have their own experts)) Additionaly, ajudge
may make the request on his or her own behaf. Witnesses dways give thar testimony ordly and under
oath, though atranscript or video recording of a depostion is sometimes used at atrid or hearing in lieu
of alive gppearance. Whether expert testimony becomes admissible evidence in a case depends on its
relevance and reliability. If one of the atorneys objects to the testimony and the judge upholds, i.e.,
agrees with the objection, the testimony will not be admitted.

If testimony is admitted into evidence, the trier of fact —typicaly the jury, but sometimes the judge
—may condder it in deciding factua disputes between the parties. Judges decide dl factud issuesin
bench trids, which are those tried without ajury. Judges dso may decide some of thefactsevenina
jury trid. For example, in ruling on pre-trid motions, judges typicaly have to consder facts aswell as
thelaw. No matter the context in which you testify as a court gppointed expert, your role isto present
an accurate opinion about the scientific or technical issuesin a case, not to assist ether party.

When an expert employed by a party testifies a trid, the attorney for that party first examines—or
questions —the expert during direct examination. The opposing party’ s attorney then examinesthe
expert during cross-examination. Because the judge, rather than one of the parties, has gppointed you,
however, thistraditiona sequence of examination may not necessarily apply. For example, if the judge
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has gppointed an attorney for you, he or she may conduct the direct examination, which will be followed
by a cross-examination by the parties’ lawyers. Alternatively, because the attorneys representing the
parties may have worked on the case for along time, and therefore be more familiar with the scientific
materia involved in the case than the attorney representing the expert, the party favoring your postion
may adopt you as a witness, which means the lawyers for that party will conduct the direct examination.
A third possibility isthat the judge might conduct the direct examination, which would be followed by a
cross examination conducted by both parties. Because court appointed experts have not been used
frequently, and have given testimony even less frequently, no “common practices’ have developed,
which makes it difficult to predict just how ajudge might proceed with your testimony.

Court appointed experts may have an extra patina of credibility because of the nature of their
gopointment. Therefore, it is essentid that you be sengtive to the importance of presenting your
testimony in afair and unbiased way. This may include taking the initiative to point out the strengths and
wesknesses of avariety of interpretations of data and scientific theories, including the one that you find
most useful for understanding the scientific matter a issuein thetrid.

Direct examination

During direct examination the lawyers cannot ask leading questions, which are questions that
suggest the answer, nor can they ask completely open-ended questions that invite excessively long
answers. In atraffic accident case, for example, alawyer must ask, “How fast were you driving?’
rather than “1t'strue, isit not, that you were driving 25 miles per hour?’ Likewise, asngle question,
“Tel usdl about the accident” would generdly be improper because it istoo broad. Instead, the direct
questioning would be broken into more manageable pieces. “What happened as you drove into the
intersection?’ “What did you do after you saw the other car?” Notwithstanding such limitations, when
responding to direct examination the expert will have wide latitude to explain his or her opinions about
the scientific or technical issues in the case and the basis for those opinions.

In some ways direct examination resembles a scientific presentation before your peers, or perhaps
the defense of athes's, though there are someinitia “formdities” Typicaly you first will be asked to
gate your name and profession, and to answer severd questions about your professiond affiliations and
background. 'Y ou may be asked what you know about the case, and any other information upon which
you relied. Then you will be asked your opinions on the scientific issuesin the case and the basis for
those opinions.

Unlike lay, or fact, witnesses, who are generally not alowed to express opinions about issuesin
the case, the primary role of expert witnesses, whether employed by the parties or appointed by the
court, isto give opinions. Fact witnesses, for example, can testify about what they saw or heard during
an auto accident, but could not give any opinions about whether improperly functioning brakes
contributed to the crash. An expert brake technician, however, could testify about the qudity of the
brakes, even though he or she did not see the accident. Also unlike fact witnesses, experts may rely on
information thet is not part of the evidentiary record, so long asit is rdiable information of the kind
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generdly used in their fidd.

The permissible scope of an expert’s opinion testimony will depend on his or her area of expertise
and the extent to which the expert is qualified within that area. To establish an expert witness
qudificationsin the legd sense, the lawyer conducting his or her direct examination will ask questions
that seek information establishing the expert’s speciaized knowledge, skill, experience, training or
education within the field of expertise a issue. Having established that the witness's background is
aufficient to provide reliable opinion testimony thet is gppropriate and relevant to the case, the attorney
will then move to have him or her formally qualified as an expert. If qudified by the court, the
expert will be permitted to give opinions or conclusons drawn from the knowledge of his or her fied.
Because you are a court appointed expert, selected by the judge based on your qualifications, this step
should not be at dl problematic. While your tesimony will be limited to the subject areain which you
have been qudified, this need not be construed in an overly narrow fashion. Returning to the auto
accident example, the brake expert could not testify about the eyesight of the driver.

After the judge rules that you are qudified as an expert, an attorney (see above regarding atorneys
for court appointed experts) will begin asking you a series of questions about the issuesinvolved in the
case. Asdiscussed above, these questions will dlow you to explain your answers, but will not be
completely open-ended. The atorney conducting the direct examination is responsible for drawing out
your complete testimony in a clear and coherent manner. If the attorney asks you a hypothetica
question about issues involved in the case, be sure you have enough facts to give a complete answer,
awaysfed freeto ask for clarification, if necessary, and take as much time as you need in answering the
question.
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Cross-examination

The Purpose of Cross-Examination and How It I's Conducted.

Following the direct examination, you probably will face cross-examination. While direct
examination alows you to present your materia in a straightforward fashion, cross-examination has a
very different style. Infact, cross-examination has aradicaly different style from both direct
examination and from the type of discourse and exchange typicd of the kind of scientific presentation to
which you are probably more accustomed. Lawyers for the party that disagrees with your opinion most
likely will ask questions thet are adversarid — sometimes even hogtile—in tone. Though most experts
find cross-examination the least enjoyable aspect of their court experience, cross-examination is an
essentid part of our judicia system. In the United States, dl parties are entitled to representation by an
advocate for their interests. Thus, atorneys representing plaintiffs or defendantsin civil litigation, or
defendantsin acrimind trid, have arespongbility to make the best case possible for their clients, a
responsbility that often trandates into a zedous style of questioning. But the process serves an essentia
function, and it often clarifies and properly limits opinions. 1t dso may bring out potentid biases. You
will be best able to respond effectively to cross-examination if you are well prepared, candid, objective,
and have carefully delinested the boundaries of your expertise.

The attorney conducting cross-examination may ask you if the underlying data permit a conclusion
other than the one you drew. An important aspect of being an expert responsible to the court isthe
ability to discuss frankly the strengths and wesknesses of dternative explanations and theories.

During cross-examination you should expect that the lawyers will attempt to undermine your
credibility aswell as your explanations and reasoning. Thus, they may ask questions about your
professond effiliations, publications, publicly held opinions, and other topics related to your professond
career. There may be questions about positions you may have held in the past that are inconsistent with
your present testimony, and attempt to impeach you with such incongstencies. Remember that scientists
often change their minds about a scientific issue during the course of their careers. For example, a
scientist might change his or her mind about an issue if further findings render the earlier view untengble.

In the scientific arena, such changes of opinion do not mean that you are less credible; in fact, the
opposite may betrue. Therefore, you need not be apologetic about changes of opinion, but must be
prepared to explain them rationally. Y ou should anticipate and prepare for thiskind of questioning, you
should review your publications and presentations related to your expected testimony, and consult with
your atorney, if you have one, prior to your cross-examination. Typicaly, cross-examining atorneys
ask what you have done to prepare for your testimony. Y ou will be expected to name the publications
(both your own and those written by others) that you have reviewed in forming your opinions. For
more information about impeachment and credibility evidence, please refer to section V(A) of this
handbook.

In addition to attacking credibility, attorneys use other tactics for chalenging direct testimony. For
example, the rules of evidence dlow attorneysin cross-examination to ask leading questions, and they
will do s0. These questions are designed not only to suggest the answer the attorney wants you to give,
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but to control or limit your answers. Thus, the cross-examiner often asks questions that require a*“yes’
or “no” answer, without giving you an opportunity to provide afuller — and more accurate — explanation.
If the question cannot be answered with a“yes’” or “no,” say so, and give the reason why.

While you must follow the attorney’ s format and merely givea“yes’ or “no” answer if itiscaled
for, do not become frustrated if your interrogator does not alow you to expand on your answer. If
gopropriate, you may respond that a“yes’ or “no” answer is not possible, but avoid resorting to this
response if you can. It may appear evasve, and the court may order you to answer the question as
asked. In any event, you generdly will have an opportunity to expand on

your answers during redirect, when the attorney who conducted your direct examination has another
chance to ask you questions.

Cross-examining attorneys usudly set the tone of their examination through voice inflection and
facid expressons. They may act hodtile or sarcadtic in an effort to intimidate you. At the other extreme,
they may adopt a pleasant tone of voice designed to catch you off guard. If the questions are hostile, do
not take this attitude persondly, and if they are friendly, be especidly dert. Remember that the
attorneys are merely doing their job of representing the interests of their clients. (See Section 11 for a
fuller discussion of the adversarid system of justice)) Y our responsihbility isto state your impartia
scientific opinion in a professona manner.

Attorneys dso may ask questionsin a seemingly haphazard manner to confuse or catch the witness
off-guard. Therefore, do not try to figure out why the attorney is asking you a particular question at a
particular time. Instead, concentrate on answering the question as accurately and truthfully as possible.
If you overgtate the facts or your opinions, or if your testimony is too understated, the attorney may
attempt to convince the jury tha your entire testimony is not credible.

Your Response to Cross-Examination Questions

Whatever method the attorney uses, your job is to present accurate expert opinions. If your
testimony isin front of ajury, be aware that your demeanor in responding to an aggressive, hodtile
cross-examination, or even to aseemingly friendly one, will likely be an important component of your
credibility. In accomplishing this, kegp the following suggestionsin mind. They gpply in dl contexts— at
depositions and hearings aswell asat trid.

Always listen carefully to the question, and make sure that you have heard and understood it
before you answer.

Be sure to answer the question that is asked, and do not elaborate unnecessarily.
Remember that judges and jurieslack your background in the area at issue, and too much
information can be confusing. Although you may sometimes think that the attorney “should
have’ asked a different question or pursued a different line of questioning, do not givein to
the desire to guide the questioner.
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If you don’'t know the answer to a question, do not be reluctant to say so, even if the
attorney reacts with surprise or disbelief. Do not be embarrassed to say “1 don’'t know” or
“we [the scientigtsin this discipling] don’t know.” Also, do not be afraid to Sate that the
question is outside of your area of expertise, if that isthe case. Be conggtent in defining the
boundaries of your expertise, and stay within them once they have been defined.

If presented with a document, make sure you look at it closaly enough to know exactly
what it is before answering any questions abouit it. If the lawyer is basing questions on a
document that he or she has not shown you, ask to seeit if you have any concerns about
what the document redly says. In an effort to rattle witnesses, lawyers sometimes will “fake
it” by seeming to refer to a paper that supports their position when in fact it does not.
Similarly, if alawyer reads you a quotation from a document, ask to see the document o
you can examine the context from which the quoted language was taken. Take timeto read
paragraphs before and after the quotation to make sure it represents fairly the author’ sintent
intheartice.

Be very clear about the degree of certainty surrounding your answer, and beware of
questions about what might be possible. “It's possible, isit not, that a meteor crushed the
car and not the truck that ran thered light?” The lawyer will try to squeeze a“yes’ or “no”
answer to such a question, but depending on the facts you can respond in amore
informative way. For example, “very, very unlikely, but remotely possible’; or “not in this
If you are sure of your answer, do not change it no matter how many times the attorney
asksthe question. Avoid fighting with the lawyer, but if it's appropriate, you can respond
that you've dready answered a question. To avoid afight, say that you believe you've
dready provided the answer, and then give it again.

If you do not understand a question, ask the atorney to rephraseit until the question is
perfectly clear to you, but do not try to help the attorney ask what you might think isthe
“right” question.

Do not dlow the attorney to rush you adong in your tesimony. If you need time to collect
your thoughts before answering, do so. Pausing and thinking does not look foolish, and if
you need to “fill the sllence” just say that you want to make sure your answer is accurate
and presented in away that will avoid confusion. Few lawyerswill continue to press for a
quick but inaccurate and confusing answer.

Though as a court gppointed expert the question will not likely arise, if asked what you are
being paid for your testimony, respond that you’ ve been paid to conduct areview, to do
certain work, and to gppear in court. Y our testimony is your best opinion and is not
affected by your compensation. With few exceptions, dl experts are paid for their
professond work.

If the attorney who conducted your direct examination makes an objection during the cross-
examination, listen carefully to the objection and wait for the judge to rule on it before you
answer the question. Remember, if your attorney is objecting, the question may be
particularly sengitive, and if necessary take an extra minute or two to frame your answer. I
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the judge says that the objection is sustained, this means that the judge is agreeing with the
objection. The attorney cross-examining you will probably be required to ask another
guestion or the same question in a more acceptable fashion. If the objection is overruled,
the judge is ruling againg the objection. The judge will probably ingtruct you to answer the
question. Objections often rely on legd rules regarding permissible questioning of
witnesses, so you may not always understand the reasons for the objection or thejudge's
ruling. Just wait for the judge to tell you how to proceed.

If you fed that it's necessary or would be helpful, you have every right to ask the judge if
you can take a short break.

If the attorney interrupts you before you have finished your answer, politely ask to finish
and, if necessary, ask the judge for permission to finish.

If you give an answer that you later redlize isinaccurate, interrupt the attorney and correct
your mistake, even if you become conscious of the mistake long after you have given your
origind answer.

If you redlize you gave an incorrect answer after your testimony has concluded, notify the
judge or your attorney, if you have one, as soon as possible, as your responghbility to be
accurate continues even after your testimony has concluded.

In short, even though the arena is different, you should act with the accuracy and candor that you
would in front of your professona peers. A good “rule of thumb” isto testify as though the individua
you most admire in your discipline will be evauating your testimony for accuracy and credibility. Do not
say anything that you would not be comfortable with him or her reading.

General Guidelines When Giving Testimony

To prepare for your testimony, you should meet with the judge or atorney who will be conducting
your direct examination and review both your direct testimony and any anticipated cross-examination.
If theindividua conducting the direct examination is an attorney for one of the parties, the judge must
agree beforehand that this meeting is appropriate. Keep in mind that the jury and the judge probably
have little or no scientific background. Thus, you should try to explain your opinionsin a manner that
non-scientists can readily understand. Stick to the concepts that the jury and judge will need to
understand the science involved in the case and the opinions you have reached based on that science.
Even though it may be frustrating to avoid afull and complete discussion of the scientific or technical
meatter at issue, remember that you are not teaching a college course and that overly detailed eaboration
can detract from the jurors understanding. The expert witness should dso remember that the jury will
be completely unfamiliar not only with the technical or scientific subject maiter but with the language as
well. Therefore, be sure to avoid scientific or technica jargon whenever possible. When you use
complex terms or words that have a specia meaning in your discipline, be sure to explain them clearly.
In short, make your best effort to present your testimony in away that a non-scientist will understand.
Additionaly, whenever possible, use clear visud ads, such as dides, computer Smulations or summary
exhibits to help the judge and jury understand complex concepts.
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Inalega setting, your demeanor and gppearance can be an important part of your overal
presentation. Not only is your outward gppearance the firgt thing that jury members notice, but
demeanor and appearance can affect the jury’ s assessment of your credibility. It isimportant, therefore,
to project aprofessond image. Wear proper business attire. Also, trivid and obvious though it may
seem, remember to turn off al cdl phones or beepers before entering the courtroom.

Try to project acordid, professond, and cam attitude at dl times. Avoid atone of voice that
reflects sarcasm or frudtration. Redlize that many attorneys try to frustrate and rettle the witnesses they
are examining as a purposeful tactic. Remind yourself that these tactics are a by-product of the
adversaria system, and should not be taken persondly.

Above dl, remember that you are providing a vaued public service through your gppointment as
an independent expert, offering your knowledge and opinions for the benefit of the court, not for any of
the parties. Do not let your reaction to a sympathetic party, or your perception of the equities of acase
color your opinions or your response to cross-examination. \When you answer a question or provide an
opinion, you should do so with the same level of objectivity and professondism asif you were
addressing an audience of your peers. Although the courtroom can be an unfriendly place, try not to let
it intimidate you. 1f you prepare properly and stick to what the court has asked you to do, you will
provide an immensdly important public service, and you will find the experience professondly rewarding
aswdl.
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VIl. GLOSSARY*

Admissible evidence: Evidence which may be received by atria court to aid the trier of fact (judge or
jury) in deciding the merits of a controversy.

Adoption of awitness: The process in which lawyers other than those of the witness conduct the
direct examination of that witness.

Affidavit: A written, ex parte statement made or taken under oath before an officer of the court or a
notary public or other person who has been authorized to do so.

Answer: The principle pleading on the part of the defendant in responding to the plaintiff’s complaint.
It must contain adenid of dl of the dlegationsin plaintiff’s complaint which the defendant wishes to
contest.

Complaint: Thefirgt pleading of the case, in which the plaintiff sets out the facts on which the clam for
relief isbased. The purpose of the complaint isto give notice to the adversary of the nature and basis of
the claim asserted.

Cross-examination: The questioning of awitness by a party or lawyer other than the one who called
the witness, concerning matters about which the witness testified during direct examination. The
purpose isto discredit or clarify testimony aready given S0 as to neutralize damaging testimony or
present facts in alight more favorable to the party against whom the direct testimony was offered.

Declaration: At common law, the forma document setting forth plaintiff’ s cause of action, which
includes those facts necessary to sustain a proper cause of action and to advise the defendant of the
grounds upon which the suit is based.

Decree: Court orders governing the adminigtration of specidized inditutions such as prisons, schools or
mental hospitals.

Defendant: The party being sued.

Deponent: The witness who testifies as to information or facts known to him or her, under oathin a
deposition.

Deposition: A method of pre-triad discovery conssting of a statement of awitness under oath, takenin
guestion and answer form, with the opportunity for the adversary to present and cross examine the
witness.

Direct examination: Theinitia questioning of awitness by the party who cdled the witness. The
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purpose isto present testimony containing the factual argument the party ismaking. Leading questions
should not be used on the direct examination of awitness except as may be necessary to develop hisor
her testimony.

Discovery: Pre-trid procedure by which one party gains information held by another party. The scope
of materid available for discovery is quite broad; however, there is a baance between full and open
discovery, and safeguard againgt unwarranted intrusions into the opponent’ sfiles.

Ex parte communications. Communications about case-related substantive matters in the absence of
attorneysfor al of the parties.

Hostile witness: During direct examination, alawyer is not allowed to ask leading questions of his or
her own witness. But, if that witness openly shows hodtility againgt the interests (or the person) that the
lawyer represents, the lawyer may ask the court to declare the witness “hostile,” after which, asan
exception of the cross-examination rules, the lawvyer may ask their own witness leading questions.

Impeach: To cdl into question the veracity of the witness by means of evidence offered for that
purpose, or by otherwise showing that the witness's testimony should be cdled into question.

Interrogatories. A pre-trid discovery tool in which written questions are propounded by one party
and served on the adversary, who must answer by written replies made under oath.

Jurisdiction: Judge s power to hear and determine a case. Federal courts have jurisdiction only over
cases between persons residing in different states or brought under federd statutes. Both state and
federd courts have jurisdiction only if the defendant is present in the territory the court serves. If the
court lacksjurisdiction, it must dismissthe case.

Jury instructions: The way in which the court informs the jury of the rules of law that control their
decison. Theindructions are usudly read to thejury.

Objection: A procedure in which a party asserts that a particular witness, line of questioning, piece of
evidence, or other matter isimproper and should not be continued, and asks the court to rule on its
impropriety or illegdlity.

Overrule objection: The judge s denid of an objection raised by one of the parties. If the objectionis
overruled, the questioning will continue asif the objection had never been raised.

Responsive pleadings: Answersfiled by the defendant that either admit or deny the dlegations

contained in the complaint, and thus respond to them, rather than raise grounds upon which the
complaint should be dismissed, such as the expiration of the statute of limitations.
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Satute of limitations: A gatutory time period beyond which an action cannot be brought.

Summary judgment: Pre-verdict judgment rendered by the court in response to a motion by plaintiff
or defendant, who clams that the absence of factud dispute on one or more issues diminates the need
to send those issues to the fact finder.

Sustain objection: An act in which the court rulesin favor of the objection. Many objections ded with
rules of evidence; therefore, the witness needn’t be concerned about the objection unless the judge
gives the witness a specific indruction on whether or how to answer the question.

Testimony: An ora statement made by awitness, under oath, as part of alegal proceeding or
legidative hearing. Although “testimony” and “evidence’ are frequently used interchangeably, evidence
is abroader term that aso includes writings and other sources.

Trier of fact: The person or group of persons who has the respongbility of determining the facts
relevant to decide a controversy. A jury hasthe role of thetrier of fact in ajury trid; in anon-jury trid
the judge sts both as atrier of fact (or fact-finder) and asthetrier of law.

Trier of law: The person who has the responsbility of determining the relevant law to decide a
controversy. Inatrid, thejudgeisthetrier of law.

Venire: agroup of potentid jurors caled to Sit on ajury.

* Definitions based on Barron’s Law Dictionary, third edition.
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